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.~ Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In Vcase of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse : .
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shail be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FSFTIT B |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
()] amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER IN APPEAL

The subject appeal is filed by M/s Nirma University ,S.G.Highway, Ahmedabad
,Dist.Ahmedabd.(hereinafter as the Appellant)against OIO No. 06/ADC/2017/ RMG
(hereinafter referred to as ‘the impugned order) Passed by The Addll

Commissioner,CGST ,Ahmedabad-North (hereinafter referred to as ‘the 'adjudicating'

authority’) are engaged in the providing the taxable services, having S.T.Regn. No.
AAATT6829NSDOO1.

2. Briefly stated facts of the case are that, the During the audit of the records for
the F.Y 2010-11 to 2014-15, it was noticed that the appellant was providing the
exempted services under 'Commercial Training & Coaching', and also providing the
taxable services of 'Management Consultant', 'Technical Testing & Analysis' and
'‘Management & Repairs'. Therefore, they are required to maintain separate records.
However, they have not maintained separate records and availed Cenvat credit in
exempted services. Thus, they have violated the provisions of Rule 6(1) & Rule 6(2) of
the CENVAT Credit Rules, 2004 (CCR, 2004) .They stated that the registration was
obtained in Oct, 2011. They submitted calculation of the CENVAT credit wrongly
availed totaling to Rs.127 53638/-, they have reversed CENVAT amount
Rs.68,57,740/- on dtd. 14.10.2015, and paid cenvat amount Rs.23,49,294/- vide
challans along with interest Rs.5,49,904/-.it was noticed that the appellant had failed
to calculate correct interest liability. The correct interest worked out to be
Rs.50,71,395/. The appellant intentionally availed CENVAT credit on input services
used in exempted services which is not admissible. They failed to file correct ST-3
returns for the period 2010-11 and never disclosed the above practice in the ST-3
returns. The fact came to the knowledge of the department only during the audit.
Thus, the appellant was liable to penalty under Rule 15(1) of the Cenvat Credit Rules,
2004 read with Section 76 of the Finance Act, 1994. under Section 77(2) of the
Finance Act, 1994, under 15(3) of the Cenvat Credit Rules, 2004 read with Section 78
of the Finance Act, 1994.SCN was issued for interest recovery, and decided vide above
order.

3. Being aggrieved the Appellant has filed this appeal on the main grounds stated
herein below,

i, That they were under the bona fide belief that CENVAT credit accumulated will not
lapse and since they were also providing taxable service, they continued to avail &
utilize the Cenvat credit of input services used in exempted services.

ii. During the period from 01.04.08 to 31.03.11, full credit was allowed on certain

‘services under Rule 6(5) of the CCR, 2004, even if the services were partly used in

exempted output services. The credit availed in the year 2009-10 to 2011-12
amounting to Rs.75,24,051/-, out of which eligible credit is Rs.33,63,673/- and
during the same period they have utilized only Rs.23,44,708/- which is eligible for the
said period. Further it is settled law that Cenvat credit prior to registration is allowed.
In support they relied on following decisions;1. Metric Solution Pvt. Ltd.-20 12(286)
ELT 58 (T-Ahmd) 2. Well Known Polyester Ltd-201 1-(267) ELT 221 3. M Portal India
Wireiess Solutions -2012(27) STR 134 (Kar.) %

Q
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iii. Interest was paid on the amount of credit which was utilized from the date of
utﬂizatioﬁ till the date of the payment. The interest is not payable on the amount
which was never utilized till the reversal. Once the paymentis ‘;made along with
interest, the proceedings should be concluded. They placed reliance on citations:
2007(214) ELT A050, 2014(310) ELT 509 (Mad.), ELT 391 (Tri-Del), 1996(88) ELT 12
(SC). For the period after 16.3.2012, interest was paid on the credit taken and utilized
For the year 2010-11 to 2011- 12, They have also reversed un-utilized Cenvat credit of
Rs.69,94,657/-

iv. As in ST-3 return filed for the year 2011-12, the credit carried forward from
earlier period was shown, suppression cannot be alleged. They relied on citations
2014(302) ELT 333 (Kar), 2013(294) ELT 260 (Tri-Ahmd), 2013(291) ELT 377 (Tri-
Kokata).

v. Regarding limitation period, they contended that the demand for the period 2010-
11 to 2014-15, SCN issued on 23.10.15 is time barred as suppression with intent to
evade duty was not proved .Reliance is placed on decisions 1. 2007 (216) ELT 177
(SC); 2. 2009(14) STR 359 (Tri-Ahmd);

vi. Penalty under Rule 15(1) cannot be imposed as the Cenvat is not utilized and the
entire Cenvat wrongly taken has been reversed. Reliance is placed on 1. 2015(323)
ELT 273; 2.2015(317) ELT 767 (Tr-.Del); 3.2009(240) ELT 661(SC).

4, . Personal hearing in this case was accorded on 02-02-2018, wherein Shri
Vikramsinh Jhala, representive, appeared on behalf of the appellant and reiterated the
submissions made in their appeal memorandum. He submitted few copies of the
relevant case laws. He has filed additional written submission on 05-2-18.

5. I have carefully gone through the case records, facts of the case, OIO, copies of
various case laws, and written submission made by the appellant at the time of

personal hearing, and also additional written submission. Under the

memorandum of appeal, the appellants have raised 3 issues as listed under:

a) Whether confirmation of the demand beyond a period of limitation is sustainable
in law or otherwise
b) Whether recovery of interest on unutilized balance credit demanded from the date
of taking the credit is justifiable or otherwise
¢) Whether imposition of 100% penalty under Section 78 of the Finance Act, 1994 is
justifiable or otherwise
I will take up the matter issue-wise.
6. Limitation
It is an admitted fact that the appellants were engaged in providing both taxable as well .
as exempted services and had taken cenvat credit on common input services. Thus, the
provisions of Rule 6 of the Cenvat Credit Rules, 2004 come into play. The appellant’s are
nowhere contending that the credit amounting to Rs. 92,07 ,034/- is wrongly alleged as
inadmissible in terms of the provisions of Rule 6 of the Cenvat Credit Rules, 2004. The
demand is purely being contested on limitation on the count that the credit taken~by

€
them had been reflected in their ST-3 returns. In this regard, the onus of taki d:
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credit has been cast upon the assessee by virtue of Rule 9(6) of the Cenvat Credit Rules,

2004 and the same reads as under:

“The manufacturer of final products or the provider of output service shall
maintain proper records for the receipt and consumption of the input services in
which the relevant information regarding the value, tax paid, CENVAT credit
taken and utilized, the person from whom the input service has been procured is

recorded and the burden of proof regarding the admissibility of the CENVAT

credit shall lie upon the manufacturer or provider of output service taking such

credit.”

In the instant case, I find that the appellants are no novice to the laws and
procedures governing cenvat credit. They were taking cenvat credit on common input

services, which was not in the knowledge of the department, and it was incumbent

upon them to follow the procedure laid down under Rule 6 of the Cenvat Credit Rules,.

2004 in such a situation. Under the self-assessment regime, the department had the
right to trust the amnesty of the appellant and believe that they had been taking only
the credit of input services used for providing taxable output services. It is only at the
time of audit that it was noticed that they had taken cenvat credit on common input
services which was the genesis of the present case. Thus, I find that the appellants
have suppressed the vital facts that they were taking cenvat credit on the common
input services and have also failed to discharge the onus cast upon them in terms of
Rule 9(6) of the Cenvat Credit Rules, 2004 and as such the extended period is rightly

invocable.

Reliance has been placed by the appellants on the case laws of M/s Swastik
Engineering reported at 20 14 (302) ELT 333 (Kar), M /s Gayatrishakti Paper & Boards
Ltd, reported at 2013 (294) ELT 260 (T), M/s ITC Ltd reported at 2013 (291) ELT 377
(T), M/s Dynamic Ind Ltd reported at 2014 (35) STR 674 (Guj), M/s Ultra Cement Ltd.
reported at 2016 (339) ELT 127 (T) and M/s Rajasthan Spg. & Wvg. Mills reported at
2009 (238) ELT 3 (SC). The sum and substance of all the said judgments revolves
around the fact that the cenvat credit taken had been shown in the periodical returns.
However, the present case is not regarding inadmissible cenvat credit but deals with a
situation where the appellants failed to fulfil the obligation cast upon them under Rule
6 of the Cenvat Credit Rules, 2004 in circumstances where they had admittedly taken
cenvat credit on common input services used both in exempted as well as taxable
services. Thus, the case laws relied upon by the appellants are on a different footing
and not applicable to the facts of the present case.

7. Interest on unutilized cenvat credit

It is the contention of the appellant that interest would be recoverable only on that
portion of wrongly taken cenvat credit which has been utilized and no interest would be
chargeable on the credit which was lying unutilized in balance. They have relied on the
case laws of M/s Marutin Udyog Ltd. reported at 2007 (214) ELT A050 (SC), M/s
Strategic Engineering P Ltd. reported at 2014 (310) ELT 509 (Mad), M/s Bill Forge P
Ltd. reported at 2012 (26) STR 204 (Kar), M/s Gary Pharmaceuticals P Ltd. reported at

&
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24(') 13 (297) ELT 391 (f)el), M/s Pearl Insulation Ltd. reportéd_. at 2012 (27) STR 337
(Kar), M/s Golaldas Images P Ltd. reported at 2012 (28) STR 214 (Kar), M/s Dynaflex P
Ltd. reported at 2011 (266) ELT 41 (Glij), M/s Ashoka Metal f)écor P Ltd. reported at
2010 (256) ELT 524 (All) and M/s Rana Sugar Ltd. reported at 2010 (253) ELT 366 (AL1)

The period involved in the present case is from 2010-11 to 2014-15. During the
said period the provisions of Rule 14 of the Cenvat Credit Rules, 2004 were amended. I
would like to reproduce the relevant text pertaining to the interest provisions:
Period from 1.4.10 to 16.3.2012
“Where the CENVAT credit has been taken or utilized wrongly or has been

erroneously refunded, the same along with interest shall be recovered from the

manufacturer or the provider of the output service and the provisions of Sections
11A and 11AB of the Excise Act or Sections 73 and 75 of the Finance Act, shall

apply mutatis mutandis for effecting such recoveries”

Period from 17.3.2012 t0 28.2.2015
Where the CENVAT credit has been taken and utilised wrongly or has been

erroneously refunded, the same along with interest shall be recovered from the

manufacfurer or the provider of the output service and the provisions of sections
11A and 11AA of the Excise Act or sectidns 73 and 75 of the Finance Act, shall

apply mutatis mutandis for effecting such recoveries.

The above changes clearly indicate that for the period upto 16.3.2012, interest was
chargeable if the cenvat credit was wrongly taken even though the same had not been
utilized. With the amendment to the said rule w.e.f. 17.3.2012, interest was chargeable
only if the wrongly taken cenvat credit had been utilized. The implications of the word
‘OR’ and ‘AND’ have been amply discussed by the Apex Court in the judgment of M/s
Indo Swift Laboratories Ltd. reported at 2011 (265) ELT 003 (SC) of which the relevant
text is reproduced under:

«15. In order to appreciate the findings recorded by the High Court by way of
reading down the provision of Rule 14, we deem it appropriate to extract the said
Rule at this stage which is as follows :

“Rule 14. Recovery of CENVAT credit wrongly taken or erroneously
refunded :- Where the CENVAT credit has been taken or utilized wrongly or has
been erroneously refunded, the same along with interest shall be recovered from
the manufacturer or the provider of the output service and the provisions of
Sections 11A and 11AB of the Excise Act or Sections 73 and 75 of the Finance

Act, shall apply mutatis mutandis for effecting such recoveries.”

16. A bare reading of the said Rule would indicate that the manufacturer or the
provider of the output service becomes liable to pay interest along with the duty
where CENVAT credit has been taken or utilized wrongly or has been
erroneously refunded and that in the case of the aforesaid nature the provision

of Section 11AB would apply for effecting such recovery.
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CENVAT credit has been taken and utilized wrongly, interest should be payable
from the date the CENVAT credit has been utilized wrongly for according to the
High Court interest cannot be claimed simply for the reason that the CENVAT
credit has been wrongly taken as such availment by itself does not create any
liability of payment of excise duty. Therefore, High Court on a conjoint reading of
Section 11AB of the Act and Rules 3 & 4 of the Credit Rules proceeded to hold
that interest cannot be claimed from the date of wrong availment of CENVAT
credit and that the interest would be payable from the date CENVAT credit is

wrongly utilized. In our considered opinion, the High Court misread and

misinterpreted the aforesaid Rule 14 and wrongly read it down without properly

appreciating the scope and limitation thereof. A statutory provision is generally

read down in order to save the said provision from being declared

unconstitutional or illegal. Rule 14 specifically provides that where CENVAT

credit has been taken or utilized wrongly or has been erroneously refunded, the
same along with interest would be recovered from the manufacturer or the
provider of the output service. The issue is as to whether the aforesaid word

“OR” appearing in Rule 14, twice, could be read as “AND” by way of reading it

down as has been done by the High Court. If the aforesaid provision is read as a

whole we find no reason to read the word “OR” in between the expressions
‘taken’ or ‘utilized wrongly’ or has been erroneously refunded’ as the word

“AND”. On the happening of any of the three aforesaid circumstances such credit

becomes recoverable along with interest.”

In view of the clear interpretation of the provisions of Rule 14 ibid, by the Apex Court, I
find that for the period upto 16.3.2012, interest is chargeable even if the wrongly taken
cenvat credit has not been utilized. Further, w.e.f. 17.3.2012, interest would be
chargeable only if the wrongly taken cenvat credit has been utilized.

In the instant case, I find that out of the total amount of wrongly taken cenvat credit
to the tune of Rs. 94,07,034/-, it is on, record that the appellant’s have reversed the
cenvat credit of Rs. 68,57,740/- and the balance amount of Rs. 23,49,294/- was paid
through GAR challan as mentioned at para 8 of the show cause notice. Thus, there is no

doubt about the fact that the entire credit was not utilized and as such the interest is

required to be re-computed as mentioned in the foregoing para.

In the instant case, the worksheet showing the interest calculation for the years
2010-11 and 2011-12 indicate that interest has been calculated from the date of taking
credit till the date of payment. However, if such credit has not been utilized, interest

would be chargeable only till 16.3.2012 i.e. prior to the amendment of Rule 14 of the
Cenvat Credit Rules, 2004. There would be no interest liability on the same after
17.3.2012 if the same is lying unutilized in balance. Likewise, in respect of the
wrongly taken credit pertaining to 2012-13, 2013-14 and 2014-15, interest is
chargeable only on that portion of the wrongly taken cenvat credit which has

been utilized. In this regard appellant have submitted following table.
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Show Cause

- Notice (SCN) Our Calculation A
Interest Ineligible g
Base credit Excess int
Amount  [Interest utilized Interest as per SCN Reason of Difference
2010- 1) In SCN interest is calculated from the
11 1308713 1317584 0 0 1317584|date of cenvat credit availed. Also interest

rate is considered at 30% from 01/10/2014
onwards. We have not utilized a single
penny out of ineligible credit during the said
period, so liability to pay interest doesnt
arise. 2) for the month of Oct'10 detay days

2011- for 18% int is calculated at 1456 days
12 2851677 |2366374 0 0| 2366374linstead of 1426 davs.

'We have utilised only Rs. 11,612/- out of
ineligible credit and in SCN interest is

2012- calculated considering total utilized credit
13 - 1056687 674035 11612 5274 668761i.e. eligible+ineligible,

2013- In SCN from 01/10/2014 onward rate of
14 1043413 483883 1043413 352874 131009jinterest is taken at 30%.

1) We have utilised only Rs. 12,94,265/- out
of ineligible credit and in SCN interest is
calculated considering total utilized credit
i.e. eligible+ineligible. 2) In SCN from

2014- ' 01/10/2014 onward rate of interest is taken
15 1314169 228519 1294265 191755 36764jat 30%.
: Total |§070395 549904] 4520491

The appellant have submitted that, the adjudicating authority for FY 12-13 onwards
calculated the interest only on the utilized amount. However, he has considered the
balance of Credit available to the appellant legitimately, which was not required to be
reversed, needs to be verified and if true no interest or penalty will be attracted.
Therefore, Interest is to be paid on the ineligible amount utilized by them. The above

submission needs to be verified and interest calculated as per my discussion above.

8. Penalty under Sec. 78
The appellant’s have contended that equivalent penalty under Section 78 was not

Jjustified since there was no malafide on their part. In this regard, I have already found

above that the appellants had suppressed the vital facts that they were taking cenvat
@’” credit on the common input services and have also failed to discharge the onus cast
upon them in terms of Rule 9(6) of the Cenvat Credit Rules, 2004 and as such penalty
under Rule 15(3) of Cenvat Credit Rules, 2004 read with Sec. 78 of the Finance Act,
1994 is imposable.
As regards the quantum of penalty imposable, I find that the Finance Act, 2015 was

enacted on 14.5.2015 wherein Section 78B was inserted which reads as under:

“(1) Where, in any case,—

(a) service tax has not been levied or paid or has been short-levied or short-paid
or erroneously refunded and no notice has been served under sub-section (1) of
section 73 or under the proviso thereto, before the date on which the Finance

Bill, 2015 receives the assent of the President; or

(b) service tax has not been levied or paid or has been short-levied or short-paid
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sub-section (2) of section 73, before the date on which the Finance Bill, 2015
receives the assent of the President,

then, in respect of such cases, the provisions of section 76 or section 78, as the
case may be, as amended by the Finance Act, 2015 shall be applicable.”

In view of the above, I find that the provisions of amended Section 78 would Be

applicable. The proviso to amended Sec. 78 reads as under:

“Provided that in respect of the cases where the details relating to such
transactions are recorded in the specified records for the period beginning with
the 8th April, 2011 upto the date on which the Finance Bill, 2015 receives the
assent of the President (both days inclusive), the penalty shall be fifty per cent.

of the service tax so determined”

In the instant case, the details relating to the transactions have been recorded in
the records and such cenvat credit has also been shown in the periodical returns and
therefore, I find that the proviso will be applicable to the facts of the current case in

respect of the credit taken during the period from 8.4.11 to 14.5.15.

9. In view of the above findings, I remand the case back to the adJudlcatmg
authority for the purpose of computing interest as specified hereinabove and

recalculate the penalty under Rule 15(3) of Cenvat Credit Rules, 2004 read with Sec. 78

of the Finance Act, 1994.
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The appeal filed by the appellant stand disposed off in above terms. N m
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